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October 30, 2009

TO: LOCSD Board of Directors

i

SUBJECT:  Agenda ltem 5] — 11/05/2009 Board Meeting
Approval of a Contract for the Position of General Manager,
Los Osos Community Services District

FROM: Mitch Cooney, Interim General Manager

SUMMARY

The Board of Directors has determined that the District is in need of a
permanent, full-time General Manager. To that end the President of the
Board, Joe Sparks, appointed an Ad Hoc Committee consisting of himself
and Director Maria Kelly in June, 2009, to begin the search. In addition to
developing criteria and a job description, the Ad Hoc Committee interviewed
numerous candidates during the Summer of 2009. The Board of Directors,
en bank, also interviewed several very competent, well-qualified candidates.

After progressing through the interview process, the Board of Directors
instructed the Ad Hoc Committee to enter into Contract Negotiations with a
highly qualified candidate, Dan Gilmore. The result of the negotiation was
memorialized into a contract by the District's Legal Counsel, Jon Seitz. That
contract is before the Board of Directors for approval at tonight’s meeting of
November 5, 2009.

Financial Consideration:

Sufficient funds have been allocated in the FY2009/2010 District approved
budget to finance the contract.

THE RECOMMENDED ACTION BEFORE YOUR BOARD is to: by Board
discussion, public comment, motion, second and vote to: Approve the
Employment Contract between the Los Osos CSD and W. Dan Gilmore
for the position of District General Manager and authorize the
signatories to the Contract to affix their signatures as indicated.
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LOS OSOS COMMUNITY SERVICES DISTRICT
GENERAL MANAGER
EMPLOYMENT CONTRACT

Attachment:
Exhibit “A” — General Manager Job Description

THIS CONTRACT, is made and entered into by and between the Los
Osos Community Services District (herein referred to as "District"), and W. Dan
Gilmore (herein referred to as "General Manager" or “Gilmore”), with reference to
the following recitals:

RECITALS

A. District is a Community Services District organized and operating
pursuant to 61000 et seq., of the California Government Code.

B. District desires to enter into an employment relationship with W.
Dan Gilmore as General Manager of the District;

C. W. Dan Gilmore desires to enter into an employment relationship
as General Manager of the District.

D. It is the purpose of this Contract to define the employment
relationship of W. Dan Gilmore and the District during the terms of this Contract.
All references to General Manager in this Contract refer to W. Dan Gilmore.

NOW, THEREFORE, in consideration of the mutual covenants herein
contained, the parties agree as follows:

SECTION 1. DUTIES.

A. District hereby agrees to employ W. Dan Gilmore as District
General Manager.

B. The duties of the General Manager are generally described in
Government Code Section 61051 as follows:

The General Manager shall be responsible for all of the following:

(@) The implementation of the policies established by the board of
directors for the operation of the district.

(b) The appointment, supervision, discipline, and dismissal of the
district's employees, consistent with the employee relations system
established by the board of directors.

(c) The supervision of the district's facilities and services.



(d) The supervision of the district's finances.

C. W. Dan Gilmore agrees to perform the functions and duties
specified in Government Code Section 61051 and the duties described in the
District's General Manager job description attached hereto as Exhibit "A" and
incorporated herein by this reference, and to perform other legally permissible
and proper duties and functions as the District Board of Directors shall from time
to time assign without additional compensation.

D. Both parties acknowledge that specific duties of the position may
vary from time to time.

SECTION 2. TERM.

Subject to paragraph C below, Section 11(C), and the approval by the
Board of Directors, this Contract shall take effect on November 16, 2009
("Effective Date"), and shall remain in effect until terminated as provided in the
following provisions:

A Nothing in this Contract shall prevent, limit or otherwise interfere with
the right of District to terminate the services of General Manager at any time,
subject only to the provisions set forth in Section 3, paragraphs A, B and C of this
Contract.

B Nothing in this Contract shall prevent, limit or otherwise interfere with
the right of General Manager to resign at any time from his position with District,
subject only to the provisions set forth in Section 3, paragraph D, of this Contract.

C  Prior to the Effective Date, and as a condition of employment,
General Manager shall successfully complete and pass a physician's
examination and a urine and blood test as referenced in District Personnel Policy
Section 5060.

SECTION 3. TERMINATION AND SEVERANCE PAY.

A General Manager understands and expressly agrees that he has no
constitutionally protected property right or interest in his employment as General
Manager.

B The General Manager shall serve at the will and pleasure of the
District Board of Directors, and may be terminated without cause.

(1) Inthe event the General Manager is terminated without cause
on or before June 30, 2010, the General Manager shall receive a
lump sum cash payment (“Severance Pay”) equal to two (2) weeks
base salary. In addition to Severance Pay, District shall pay



General Manager for his accrued but unused vacation time, but not
sick leave. The District shall deduct all normal withholdings
required by law with respect to any amounts paid under this
paragraph.

(2) Inthe event the General Manager is terminated without cause
on or after July 1, 2010, the General Manager shall receive a lump
sum cash payment (“Severance Pay”) equal to three (3) months
base salary. In addition to Severance Pay, District shall pay
General Manager for his accrued but unused vacation time, but not
sick leave. The District shall deduct all normal withholdings
required by law with respect to any amounts paid under this
paragraph.

C Inthe event General Manager is terminated for good cause, the
General Manager shall be entitled only to all salary earned, but not paid as of the
date of termination; and payment for any accrued vacation, but not sick leave,
plus benefits that are lawfully required to be continued. General Manager shall
not be entitled to any other compensation, including, without limitation, any
severance compensation. For purpose of this Contract, "good cause" shall
include, but not necessarily be limited to, any of the following:

(1) Any material breach by the General Manager of any term or
provision of this Contract;

(2)  General Manager's failure to perform his duties in a
professional and responsible manner consistent with generally
accepted standards of the profession;

(3)  General Manager's misfeasance;

(4)  General Manager’s malfeasance;

(5)  Conduct unbecoming the position of District General Manager
or likely to bring discredit or embarrassment to District;

(6)  Insobriety;
(7)  Conviction of a misdemeanor involving moral turpitude;
(8)  Conviction of a felony;

(9) Engaging in illegal business practices in connection with the
District's business;

(10) Misappropriation of the District's assets;



(11) Excessive unexcused absences of the General Manager from
his/her employment during usual working hours; or

(12)  Failure to perform or habitual neglecting the duties which
he/she is required to perform under this Contract.

D. In the event General Manager voluntarily resigns his/her position
with District, General Manager shall give District thirty (30) calendar days written
notice in advance, unless the parties otherwise agree. In the event General
Manager voluntarily resigns his/her position with District, the General Manager
shall be entitled only to all salary earned, but not paid as of the date of
resignation, and payment for any accrued vacation.

E. If this Contract is terminated by District for cause pursuant to
paragraph C above and it is later determined that the termination was wrongful,
such termination automatically shall be converted and treated as a Termination
Without Cause under Section 2B(2) above, and the General Manager shall be
entitled to receive only the amounts payable as referenced in Section 2B(2)
above.

SECTION 4. SALARY.

A. District agrees to pay General Manager for his services rendered
pursuant hereto an annual salary of ninety thousand dollars ($90,000) payable in
equal installments at the same time as other employees of District are paid. The
annual salary shall be subject to normal withholdings with respect to amounts
paid.

B. Commencing July 1, 2010, the annual salary shall be adjusted by
the annual Cost of Living Adjustment (COLA) offered to other regular District
employees.

C. The District Board of Directors may increase the compensation
provisions of this Contract without amending this Contract.

SECTION 5. PERFORMANCE REVIEW.

A. During the first fifteen (15) months of employment, the General
Manager and District shall participate in a minimum of two (2) performance
reviews as follows:

1. On or before June 30, 2010; and
2. On or before January 30, 2011.

B. From and after the above referenced January 30" evaluation, the
General Manager shall receive an annual performance review no later than the



end of January of each succeeding year. The annual performance review shall
be in accordance with specific criteria developed by the Board of Directors after
consultation with General Manager. Such criteria may be added to or deleted as
the Board of Directors may from time to time determine after consultation with
General Manager.

C. The Board of Directors reserves the right, in its discretion, to review
General Manager's performance at any time.

SECTION 6. OUTSIDE PROFESSIONAL ACTIVITIES.

General Manager, with prior written approval of the District Board of
Directors, may undertake outside professional activities for compensation,
including teaching, speaking, and writing, provided such activities do not interfere
with General Manager's normal duties and are not performed for any existing
vendors or contractors of District. Under no circumstances shall such outside
activities create a conflict of interest with the duties of General Manager and the
interests of District.

SECTION 7. PROFESSIONAL DEVELOPMENT.

A. As part of its normal budget process and reserving the right to
establish appropriate priorities and funding amounts, District shall consider
requests for funds for certain items, activities and materials deemed necessary
and desirable for the General Manager's continued professional development,
participation, growth and advancement. Those items, activities and materials
may include:

1. Professional dues and subscriptions necessary for full
participation in appropriate and relevant associations and
organizations;

2. Travel and subsistence expenses for professional meetings
and similar functions (e.g., short courses, conferences, seminars)
to foster professional development;

3. Other items, activities and materials, as shall be agreed upon
from time to time between General Manager and District.

B. Expenditures for items in this Section shall be within the District's
budgeted amounts for the appropriate category unless otherwise pre-approved
by District. General Manager shall keep District informed on at least a monthly
basis of all expenditures incurred in connection with professional development.
All books, subscriptions and other items obtained pursuant to paragraph A above
shall be in the name of the District and at all times shall remain the exclusive
property of the District.



C. General Manager shall receive prior Board approval for travel and
subsistence expenses to courses, conferences, and seminars conducted outside
the States of California.

SECTION 8. BENEFITS.

A. District agrees to provide health, dental and vision insurance for the
General Manager at the same rate as other regular District employees as such
insurance is revised or amended from time to time.

B. General Manager shall have a Net Emﬁloyee Rate contribution for
CalPers retirement benefits equal to two-and-54/100" percent (2.54%) of his
base salary and the additional District pickup shall be four-and-46/100™ percent
(4.46%) of base salary.

SECTION 9. LEAVES.

A. Vacation:

1. Paid vacations shall be accrued according to the following
schedule on a annual basis:

(@)  From the date of employment (the effective date) to
the fourth (4™) annlversary date of hire; at the rate of
five-sixths (5/6™) of a working day per month of paid
employment (10 days/year);

(b) From the fourth (4™) anniversary date of hire to the
ninth (9") anniversary date of hire, at the rate of one
and one-fourth (1 and 1/4"™) working days per month
of paid employment (15 days/year);

(c)  After the ninth (9™) anniversary date of hire, vacation
time shall be accrued at the rate of one and two-thirds
(1 and 2/3") working days per month of paid
employment (20 days/year);

2. The General Manager shall not carry over more than eighty
(80) hours of vacation leave per calendar year. The General Manager's vacation
shall not be scheduled when it would leave the District without appropriate
management.

B. Sick Leave: Commencing on the Effective Date of employment,
General manager shall accrue, and have credited to his personal account, sick



leave at the rate of twelve (12) working days per annum with a cumulative
maximum accrual of one hundred eighty (180) working days of sick leave.

C. Holidays: Subject to job constraints, the General Manager may
take the following days as holidays: New Year's Day, Martin Luther King, Jr.
Birthday, President's Day (third Monday in February), Memorial Day,
Independence Day, Labor Day, Veteran's Day, Thanksgiving Day, the Friday in
November immediately following the day designated as Thanksgiving Day, the
four (4) regularly scheduled District hours immediately preceding the day
designated as Christmas Day, Christmas Day, the four (4) regularly scheduled
District hours immediately preceding the day designated as New Year's Day. The
General Manager is not entitled to the floating holiday.

D. Bereavement Leave: The General Manager may use accumulated
vacation time and administrative leave for Bereavement Leave.

E.

General Manager shall be entitled to one (1) administrative leave
day with pay, per month. Administrative leave cannot be accumulated beyond
three (3) days (administrative leave days accumulated beyond three (3) days are
deemed forfeited without pay). Administrative leave shall not be scheduled when
it would leave the District without appropriate management.

SECTION 10. AUTOMOBILE.

A. General Manager shall provide his/her own automobile. District
shall provide General Manager two hundred dollars ($200) as a monthly
automobile allowance.

B. General Manager shall be entitled to reimbursement for automobile
expenses at the prevailing IRS per diem mileage rate for expenses incurred in
performing services for the benefit of the District outside of the District boundary
excluding travel to and from work.

C. General Manager shall invoice District on a monthly basis for
expenses referenced in paragraph B above, which shall be considered for
approval as part of the monthly Warrant Register prior to payment.

SECTION 11. AUTOMOBILE INSURANCE.

A. General Manager shall procure and maintain automobile insurance
coverage, on an “occurrence basis”, with companies authorized to do business
in the State of California, with coverage of no less than five-hundred thousand
dollars ($500,000) per accident.



B. The automobile insurance policy shall be endorsed to include the
following:

1. District, its officers, directors, employees and agents shall be
named as Additional Insured; and

2. The coverage afforded District shall be primary and non-
contributing with any other insurance maintained by District.

C. Prior to commencing work under this Contract, General Manager
shall provide District with a Certificates of Insurance evidencing compliance with
the foregoing requirements, accompanied by copies of the required
endorsements. Certificates of Insurance shall specify that the insurer shall give
District thirty (30) days advance written notice by the insurer prior to cancellation
of the policy except ten (10 )days for nonpayment of premium.

D. The automobile insurance coverage required hereunder shall be
kept in full force and effect for the term of this Contract. Certificates of Insurance
evidencing renewal of the required coverage shall be provided within ten (10)
days of the expiration of any policy at any time during the period such policy is
required to be maintained by General Manager hereunder. Any failure to comply
with this requirement shall constitute a material breach of this Contract.

SECTION 12. OTHER CONDITIONS OF EMPLOYMENT.

The District may set some other terms and conditions of employment as it
may determine from time to time, relating to performance of General Manager,
provided such terms and conditions are not inconsistent with or in conflict with
the provisions of this Contract, or any Federal, State or local law.

SECTION 13. JURY DUTY.

The District General Manager will receive full pay and benefits while
serving on a trial jury. Any compensation for such Jury Duty (except travel pay)
shall be returned to the District.

SECTION 14. NOTICES.

Notices pursuant to this Contract shall be in writing given by deposit in the
custody of the United States Postal Service, postage prepaid, addressed as
follows:

1. Los Osos Community Services District
P.O. Box 6064
Los Osos, CA 93402-6064
Attn: President of the Board of Directors



2. W. Dan Gilmore
242 Del Mar Court
San Luis Obispo, CA 93405

Alternatively, notices required pursuant to this Contract may be personally
served in the same manner as is applicable to civil judicial process. Notice shall
be deemed given as of the date of personal service or as of the third day
following the date of deposit of such written notice in the course of transmission
in the United States Postal Service, with postage fully prepaid.

SECTION 15. GENERAL PROVISIONS.

A. General Manager shall comply with all local and state requirements
regarding conflicts of interest and shall avoid personal involvement in a situations
which are inconsistent or incompatible with a position of General Manager or give
rise to the appearance of impropriety.

B. District shall provide the defense of General Manager in any
action or proceeding alleging an act or omission within the scope of employment
of the General Manager in conformance with State law (Government Code
Section 995 et seq.). District is not required to indemnify District General
Manager for any illegal acts committed by District General Manager.

C. The terms of this Contract are intended by the parties as a final
expression of their Contract and may not be contradicted by evidence of any
prior Contract or contemporaneous oral Contract. The parties further intend that
this Contract constitutes the complete and exclusive statement of its terms and
that no extrinsic evidence whatsoever may be introduced in any judicial or
arbitration proceeding, if any, involving this Contract. Any amendments to this
Contract must be in writing and executed by both parties.

D. In the event of General Manager’s death, General Manager’s heirs,
legatees, devisees, executors or legal representatives shall be entitled to (a) all
salary earned, but not paid; and (b) payment for any accrued vacation. General
Manager and his heirs, legatees, devisees, executors or legal representatives
shall not be entitled to any other compensation, including, without limitation, any
severance compensation.

E. If any term, covenant, condition or provision of this Contract is held
by a court of competent jurisdiction to be invalid, void or unenforceable, the
remainder of the provisions hereof shall remain in full force and effect and shall in
no way be effected, impaired or invalidated thereby.

F. This Contract shall be governed by the laws of the State of
California. The parties agree that in the event any legal action is taken to



enforce/interpret any provisions of this Contract, said action shall be filed in the
court of proper jurisdiction within the County of San Luis Obispo.

G. The parties acknowledge that they understand the significance and
consequences of this Contract. The parties also acknowledge that they have
been given full opportunity to review and negotiate this Contract and execute it
only after full reflection and analysis, and that they have had an opportunity to
review this document and its application and meaning with their respective
attorneys and advisors. This Contract shall not be interpreted against the party
who prepared the initial draft, because all parties participated in the drafting of
this Contract by having ample opportunity to review and submit suggested
changes or corrections for incorporation into the final version of this Contract.

H. This Contract shall be binding upon and shall inure to the benefit of
the prospective heirs, executors, administrators, successors and assigns of the
parties, provided however that the District General Manager may not assign
obligations hereunder.

l. General Manager shall not assign this Contract in whole or in part.

J. The above Recitals are true and correct and incorporated herein by
reference.
K. This Contract may be executed in two or more counterparts, each

of which shall be deemed an original and all of which together shall constitute
one and the same instrument, and shall be governed by the laws of the State of
California.

IN WITNESS WHEREOF, the parties hereto have executed this Contract
on the below identified dates.

GENERAL MANAGER: DISTRICT:

W. DAN GILMORE JOSEPH SPARKS, President
DATE: /0//2, & 2009 DATE: , 2009
Witness: Approved as to form:

MITCH COONEY, JON S. SEITZ,

Interim General Manager/ District Legal Counsel

Secretary to the Board
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